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et/ ORDER

PER DR. DIPAK P. RIPOTE, AM:

This appeal filed by the Assessee against the order of
Ld.Commissioner of Income Tax(Appeals)[NFAC], passed under
section 250 of the Income Tax Act, 1961 for A.Y.2015-16 dated
20.02.2024 emanating from the penalty order u/s.271(1)(c) of the

Income Tax Act, 1961 dated 13.05.2019. The Assessee has raised

the following grounds of appeal :
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“l.  The learned CIT(A)-NFAC erred in law in law and on facts in
confirming the penalty u/s 271(1)(c) of the ITA, 1961 to Rs 10,13,112
(being 100% of tax evaded) as against the penalty of Rs. 20,64,224
(being 200% of tax evaded for concealment of income). The learned
I-T authorities ought to have appreciated that there is no any

concealment of income.

2. Appellant contends that the learned AO ought to have kept the
penalty proceedings in abeyance as the quantum proceedings were
still pending with the learned CIT(A) and as such the penalty order is

to be set aside.

3. The appellant craves leave to add / modify / delete / amend all /
any of the grounds of appeal.”

Submission of Ld.AR:

2.  Ld.AR filed a paper book. Ld.AR invited our attention to the
Order by the Assessing Officer to give effect to the Order of
CIT(A) dated 29/03/2024 in quantum appeal. The Ld.AR
submitted that after giving effect to the order of the CIT(A) the
Income of the assessee is assessed at (-) 1,13,171/-. The Ld.AR
submitted that since the quantum addition has been deleted the

penalty u/s 271(1)(c) is unsustainable.

Submission of LD.DR :

3. Ld.DR accepted that after the order of CIT(A) income of the

assessee has been reduced to loss.
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Finding and Analysis:

4.  We have heard both the parties and perused the records. It is
mentioned in the assessment order that AO received information
that assessee along with Shri Pravin Jaikrishnia sold immovable
property for a total consideration of Rs.60,00,000/-. However, cost
of the said property for the purpose of stamp duty was at
Rs.78,47,000/-. In this case, the Assessing Officer(AO) held that
assessee has sold property for a total consideration of
Rs.78,47,000/- as per the stamp duty valuation in which assessee’s
share is Rs.39,23,500/-. The AO invoked section 50C of the Act
and made addition of Rs.39,23,500/-. In the assessment order, AO
had not considered any deduction for cost of acquisition. Assessee
had filed appeal against the addition made by the AO in the
assessment order before the 1d.CIT(A). Assessee submitted before
the Id.CIT(A) that the impugned property was purchased in
F.Y.2008-09 for Rs.35,96,794/-. Therefore, the assessee pleaded
before the 1d.CIT(A) that AO may be directed to allow index cost
of acquisition. Ld.CIT(A) vide his order dated 29.03.2024 directed
the AO to allow deduction of Index Cost of Acquisition while

calculating the capital gain. The AO passed an order giving effect
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to the order of 1d.CIT(A) on 05.04.2024. The AO in the order

giving effect calculated the income of the assessee as under :

Income as per order u/s 144 r.w.s. 147, dated 11.12.2018 : Rs.39,23,500/-

Less: Relief allowed by the CIT(A), NFAC. : Rs.40,36,671/-
(indexed cost of acquisition of Rs.40,36,671/-)

Revised Income ¢ Rs.()LI3,171/-
4.1 However, the AO levied penalty u/sec.271(1)(c) of the
Act vide order dated 13.05.2019. Assessee filed appeal
against the penalty order before 1d.CIT(A).Ld.CIT(A) vide
order dated 20.02.2024 reduced the quantum of penalty from
200% which was Rs.20,64,224/- to 100% 1.e. Rs.10,32,112/-.
Aggrieved by the order of the 1d.CIT(A), the assessee filed

appeal before this Tribunal.

5. In this case, it is admitted fact that the addition made by AO
did not survive after the order of 1d.CIT(A). As per the
computation of capital gain, there was no taxable capital gain.
Therefore, assessee was not liable to file return of income as
assessee was not having any taxable capital income or any other
taxable income. Since there is no taxable capital gain, there is no
concealment of income by assessee. Hence, penalty under section

271(1)(c) for concealment of income is unsustainable.
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Accordingly, AO is directed to delete the penalty. Accordingly,

appeal of the assessee is allowed.

6. In the result, appeal of the assessee 1s allowed.

Order pronounced in the open Court on 4™ June, 2024.

Sd/- Sd/-
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